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[4310-70-M] 
Title 36—Parks, Forests, and Public 
Property 
CHAPTER I—NATIONAL PARK SERV- 


ICE, DEPARTMENT OF THE INTERI- 
OR 


PART 1—MISCELLANEOUS 
PROVISIONS 


PART 7—SPECIAL REGULATIONS, 
AREAS OF THE NATIONAL PARK 
SYSTEM 


Interim Rules for New Alaska Nation- 
al Monuments Managed by the Na- 
tional Park Service 


AGENCY: National Park Service, De- 
partment of the Interior. 


ACTION: Final interim rule. 


SUMMARY: On December 1, 1978, 
President Carter proclaimed seventeen 
national monuments in Alaska, includ- 
ing two enlargements of existing na- 
tional monuments in Alaska. Thirteen 
of these monuments (known collec- 
tively as the “Alaska National Monu- 
ments”) will be administered by the 
National Park Service. 

The Proclamations establishing the 
Alaska National Monuments stress the 
value of preserving the opportunity 
for local rural residents to engage in 
subsistence activities as a lifestyle. 
Most subsistence activities are current- 
ly prohibited by the general regula- 
tions of the National Park Service con- 
tained in Parts 1 through 6 and 8 
through 11 of Chapter I of Title 36 of 
the Code of Federal Regulations. 
These regulations prescribe conditions 
for the proper use, management, and 
protection of areas of the National 
Park System. These general regula- 
tions apply to the federally owned or 
controlled lands within the new 
Alaska National Monuments by virtue 
of their becoming a part of the Na- 
tional Park System. The interim rules 
established herein are necessary to 
relax or otherwise modify the provi- 
sions of the general regulations to ac- 
commodate subsistence activities in 
the new Alaska National Monuments. 

The National Park Service has deter- 
mined that public notice and comment 
procedures on these interim regula- 
tions is impractical and contrary to 
the public interest. The need to pro- 
vide express permission for subsistence 
use and general guidance for other ac- 
ceptable uses required immediate 
action and demonstrated good cause 
for making these interim regulations 
effective immediately. 


EFFECTIVE DATE: December 26, 
1978. 


RULES AND REGULATIONS 


FOR FURTHER 
CONTACT: 


Mr. Robert L. Peterson, Acting Area 
Director, National Park Service, An- 
chorage, Alaska 99501, Telephone: 
(907) 276-8166. 


INFORMATION 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 1, 1978, President 
Carter signed public proclamations es- 
tablishing fifteen new national monu- 
ments and two additions to existing 
national monuments in Alaska. The 
new national monuments were estab- 
lished pursuant to section 2 of the An- 
tiquities Act of 1906 (34 Stat. 225; 16 
U.S.C. 431). The Proclamations state 
that fifteen of these new national 
monuments are to be administered by 
the Secretary of the Interior through 
the issuance of appropriate regula- 
tions. The Secretary delegated to the 
Director of the National Park Service 
administrative and regulatory authori- 
ty over thirteen of these new national 
monument areas, namely, Aniakchak 
National Monument, Bering Land 
Bridge National Monument, Cape 
Krusenstern National Monument, 
Denali National Monument, Gates of 
the Arctic National Monument, 1978 
enlargement of Glacier Bay National 
Monument, 1978 enlargement of 
Katmai National Monument, Kenai 
Fjords National Monument, Kobuk 
Valley National Monument, Lake 
Ciark National Monument, Noatak Na- 
tional Monument, Wrangell-St. Elias 
National Monument and Yukon-Char- 
ley National Monument. This delega- 
tion added these thirteen new national 
monument areas to the National Park 
System. Previously, the Alaska Nation- 
al Monument lands had been managed 
by the Department of the Interior 
through the Bureau of Land Manage- 
ment. Lands managed by the National 
Park Service are subject to the provi- 
sions of statutory and administrative 
law relating to the National Park 
System found in Title 16 of the United 
States Code and Title 36 of the Code 
of Federal Regulations. The regula- 
tions contained in Chapter I of Title 
36 of the Code of Federal Regulations 
prescribe conditions for the proper 
use, management and protection of 
areas of the National Park System. 
These general regulations apply to the 
new Alaska National Monuments by 
virtue of their becoming part of the 
National Park System. Certain general 
regulations found in Title 36 are in- 
consistent with the requirements of 
the Presidential Proclamations for 
protection of subsistence uses, such as 
hunting and wood gathering, within 
monument lands by local residents. 
The Proclamations establishing the 
national monuments recognize the 


unique subsistence culture of the local 
residents as a value to be preserved. 

In order to comply with the Presi- 
dential Proclamations, therefore, it is 
necessary to publish these special reg- 
ulations to relax or otherwise modify 
the general regulations to permit sub- 
sistence uses in the Alaska National 
Monuments. These special regulations 
will also modify the general regula- 
tions as they apply to aircraft, off- 
road vehicles and access across monu- 
ment lands. The lack of established 
roads requires that special provisions 
be. made to accommodate traditional 
means of transportation in Alaska. 
Where such means of transportation 
are not inconsistent with the purposes 
for which the monuments were estab- 
lished, their use may be continued 
under conditions specified by the Su- 
perintendent. In addition, the regula- 
tions provide that commercial fishing 
may continue in accordance with ap- 
plicable State and Federal law. 


ScoPE AND APPLICATION 


The interim regulations set forth 
herein apply to all persons using, en- 
tering or visiting within the bound- 
aries of the Alaska National Monu- 
ments. These regulations, as well as 
the general regulations found in Chap- 
ter I of Title 36 of the Code of Federal 
Regulations, apply only on lands 
owned or controlled by the United 
States and administered by the Na- 
tional Park Service. State, Native and 
privately owned lands within the 
boundaries of the National Monu- 
ments will remain largely unaffected 
by these regulations. 

The interim regulations affecting 
subsistence uses will apply to all new 
national monument areas adminis- 
tered by the National Park Service, 
except Kenai Fjords National Monu- 
ment where no known subsistence ac- 
tivities occur. 

The new regulations, as they relate 
to Glacier Bay and Katmai National 
Monuments, apply only to the lands 
added by the 1978 enlargements. The 
pre-1978 acreages of these two monu- 
ments will continue to be governed by 
existing regulations. 


SUBSISTENCE 


The Proclamations establishing each 
Alaska National Monument, except 
Kenai Fjords, recognized that 


the unique subsistence culture of the local 
residents .. . enhance(s) the historic and sci- 
entific values of the natural objects protect- 
ed herein because of the ongoing interaction 
of the subsistence culture with those ob- 
jects. 


Moreover, the Proclamations stated 
that 


the opportunity for local residents to 
engage in subsistence hunting is a value to 
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be protected and will continue under the ad- 
ministration of the monument, 


limited by the Secretary’s authority to 
close portions of a monument to sub- 
sistence hunting for “‘public safety, ad- 
ministration, or to ensure the natural 
stability or continued viability of’ fish 
and wildlife populations. Except in 
emergencies, the Superintendent will 
consult with appropriate State Fish 
and Game authorities prior to such 
closures. 

As already noted, since the mainte- 
nance of a subsistence culture was pro- 
claimed to be an integral part of these 
new Alaska National Monuments 
(with the exception of Kenai Fjords), 
it was found to be contrary to the 
public interest to have the current reg- 
ulations, found in Parts 1 through 6 
and 8 through 11 of Title 36 of the 
Code of Federal Regulations, applica- 
ble in their entirety. These emergency 
interim regulations were required, 
therefore, to permit subsistence activi- 
ties. 


SUBSISTENCE USES 


This term is defined in section 
7.87(a)(3) in a manner consistent with 
H.R. 39, the Alaska National Interest 
Lands bill passed by the House of Rep- 
resentatives during the 95th Congress. 
The Administration, as well as Native, 
State and conservation groups, had 
considerable input in this legislatively 
developed’ definition. ‘Subsistence 
uses” are defined to include tradition- 
al uses of renewable resources (e.g. 
wildlife, fish, timber) for personal or 
family consumption as food, shelter, 
fuel, clothing, tools or transportation. 
Customary subsistence uses for the 
sale, trade, barter or sharing of handi- 
craft articles made from nonedible by- 
products of fish and wildlife taken for 
personal or family consumption are 
also covered by the definition, and 
handicraft articles made from wood 
are intended to be included. 

This definition represents an initial 
effort on what constitutes legitimate 
subsistence uses. Prior to the public 
comment and deliberative period af- 
forded in a normal rulemaking con- 
text, it was felt to be in the public in- 
terest to use this legislative definition 
of subsistence uses, which was itself 
the result of a public consensus. More 
exacting criteria for subsistence uses 
(e.g. qualification in terms of need or 
availability of alternative resources; 
geographical restrictions to tradition- 
ally used areas, etc.) will be presented 
for public comment in the upcoming 
‘Notice of Intent to Propose Rules.” 


SUBSISTENCE HUNTING AND TRAPPING 


In general, local rural residents are 
allowed to continue subsistence hunt- 
ing and trapping in the new Alaska 
National Monument areas. See 
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§ 7.87(c), (e) and (h). Subsistence uses 
must be conducted in accordance with 
applicable State law. Additionally, 
subsistence uses must comply with any 
applicable Federal law or regulation 
which is more restrictive than State 
law, such as the emergency protective 
provision of § 7.87(h)(2). This interim 
approach provides for. subsistence 
hunting and trapping, while at the 
same time providing protection of the 
natural resources and public safety. 

All other persons are prohibited by 
the interim regulations from _ sport 
hunting or commercial trapping 
within the Alaska National Monu- 
ments. The use of firearms, traps and 
other weapons is prohibited within the 
Alaska National Monuments for non- 
subsistence activities except in defense 
of human life, for the prevention of 
personal injury, or as authorized by 
the Superintendent for energency use 
as stipulated in a written permit. 


SUBSISTENCE FISHING 


In general, subsistence fishing uses 
will be allowed to continue in Alaska 
National Monument areas. See § 7.87 
(e) and (h). Subsistence uses must 
comply with applicable State law and 
any more restrictive Federal law or 
regulations, such as the emergency 
protective provision of §17.87(h)(2). 
This interim approach provides for 
the protection of subsistence fishing. 

All other persons may fish within 
Alaska National Monument areas in 
accordance with applicable State and 
Federal law. Commercial fishing oper- 
ations may be permitted in Alaska Na- 
tional Monuments upon application to 
the Alaska Area Director of the Na- 
tional Park service, and commercial 
fishing operations existing at the time 
of the monument’s creation may con- 
tinue operating at the same level 
pending action on their applications. 


TRANSPORTATION FOR SUBSISTENCE USES 


In general, the use of snowmobiles, 
off-road vehicles, and motorboats for 
subsistence uses where such use is tra- 
ditional and established within the 
Alaska National Monument areas will 
continue. See §7.87(g). Vehicles used 
for subsistence activities must be oper- 
ated to prevent unnecessary abuse to 
the Alaska National Monuments, and 
the Superintendent may close any 
area to vehicle use as necessary to pro- 
tect the monument. The landing of 
airplanes within the Alaska National 
Monuments for subsistence purposes 
is prohibited. This exclusion of air- 
planes is consistent with the provi- 
sions of H.R. 39. 


PuBLIC USE AND RECREATION 


Several public comments and ques- 
tions concerning existing land uses 
during the transition from Bureau of 
Land Management to National Park 
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Service administration were received 
during the public review of the Draft 
Environmental Supplement entitled 
“Alternative Administrative Actions— 
Alaska National Interest Lands” and 
following President Carter’s recent 
Proclamations. These interim regula- 
tions respond to public concern for im- 
mediate guidance as to what previous- 
ly existing land uses are allowed or dis- 
allowed within the new Alaska Nation- 
al Monuments. Since immediate action 
was required to provide interim guid- 
ance during the transitional period, 
notice and public procedure on these 
interim regulations was impracticable 
and contrary to the public interest, 
and good cause existed for making 
these interim regulations effective .im- 
mediately. 


ACCESS 


In general, established, reasonable 
routes and methods of access across 
the new Alaska National Monuments 
will be allowed where necessary. See 
§7.87(g). Under the interim regula- 
tions, the Superintendent retains the 
power to close or retrict access in areas 
of an Alaska National Monument if 
necessary to protect the monument 
from damage or injury. 


AIRCRAFT 


Traditionally, access to many of the 
new Alaska National Monument areas 
has been by aircraft. Aircraft access 
would be allowed to continue in cus- 
tomarily used areas under the interim 
regulations, unless closed by the Su- 
perintendent. The landing of aircraft 
for subsistence purposes, however, 
would be prohibited. See § 7.87(b). 


‘“‘VALID EXISTING RIGHTS” 


In each of the Presidential Procla- 
mations establishing the new national 
monuments, the establishment was 
made “subject to valid existing 
rights.’? the Department has not at- 
tempted at this time to define “valid 
existing rights’ in these interim regu- 
lations. 


EXISTING PERMITS 


It is the intent of the National Park 
Service to honor during this interim 
period existing permits or licenses 
(such as reindeer grazing) issued by 
the Bureau of Land Management for 
activities on the lands now within the 
new Alaska National Monuments. 


OTHER USES 


Uses of land within the Alaska Na- 
tional Monuments not covered by any 
of the interim regulations will be gov- 
erned by the applicable provisions of 
Parts 1 through 6 and 8 through 11 of 
Title 36. 
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PERMANENT REGULATIONS 


These interim regulations are in- 
tended only to give short-term guid- 
ance on subsistence and other uses of 
the new NPS-administered national 
monuments. The National Park Serv- 
ice intends to publish in the near 
future a “Notice of Intent to Propose 
Rules” for these new national monu- 
ment areas. This procedure will pro- 
vide for significant public participa- 
tion in the permanent rulemaking. 
The Notice will identify the subject 
matter of the proposed rules, develop 
questions for public consideration and 
request public views on specific issues. 
The National Park Service does not 
view these interim regulations as con- 
stituting the full extent of Federal au- 
thority over the new Alaska National 
Monuments or as in any way preclud- 
ing the National Park Service from 
adopting alternative approaches in the 
permanent regulations. 

While it was found impracticable 
and contrary to the public interest to 
solicit public comment in developing 
these interim regulations, the Nation- 
al Park Service invites comments and 
suggestions on the interim as well as 
on future regulations for the Alaska 
National Monuments. 


AUTHORITY 


Section 3 of the Act of August 25, 
1916 (39 Stat. 535, as amended; 16 
U.S.C. 3); Sections 1, lc, 9a, 432 and 
462 of Title 16 of the United States 
Code; 245 DM-1 (42 FR 12931); and 
the Presidential Proclamations estab- 
lishing each national monument (43 
FR 57009-57132). 


DRAFTING INFORMATION 


The primary authors of these regu- 
lations are Molly N. Ross and Thomas 
R. Lundquist, Office of the Solicitor, 
and Michael V. Finley, Division of 
Ranger Activities and Protection, Na- 
tional Park Service, Washington, D.C. 


Impact ANALYSIS 


The National Park Service has deter- 
mined that these rules are not signifi- 
cant rules and do not require a regula- 
tory analysis under Executive Order 
12044; nor do they represent a major 
Federal action significantly affecting 
the quality of the human environ- 
ment. An environmental impact state- 
ment covering proposed Federal ac- 
tions in Alaska was prepared in 1974 
and supplemented by an analysis cov- 
ering Alternative Administrative Ac- 
tions on November 28, 1978. 


DANIEL J. TOBIN, JYF., 
Acting Director, 
National Park Service. 


In consideration of the foregoing, 
Title 36 of the Code of Federal Regu- 
lations is amended as follows: 


RULES AND REGULATIONS 


PART 7—SPECIAL REGULATIONS, 
AREAS OF THE NATIONAL PARK 
SYSTEM 

§1.2(g) [Amended]. 

Section 1.2(g) is amended by adding 
to the list of national monuments the 
following: 

Aniakchak National Monument; 

Bering Land Bridge National Monu- 

ment; Cape Krusenstern National 

Monument; Denali National Monu- 

ment; Gates of the Arctic National 

Monument; 1978 enlargement of 

Glacier Bay National Monument; 

1978 enlargement of Katmai Nation- 

al Monument; Kenai Fjords National 

Monument; Kobuk Valley National 

Monument; Lake Clark National 

Monument; Noatak National Monu- 

ment; Wrangell-St. Elias National 

Monument; Yukon-Charley National 

Monument. 

PART 11—ARROWHEAD AND PARK- 
SCAPE SYMBOLS 

36 CFR Part 7 is amended by adding 

the following § 7.87: 


§7.87 Alaska National Monuments. 

(a) Definitions. 

(1) Except as otherwise provided 
herein, the term “Alaska National 
Monuments” shall include the follow- 
ing national monuments: 

Aniakchak National Monument; 

Bering Land Bridge National Monu- 

ment; Cape Krusenstern National 

Monument; Denali National Monu- 

ment; Gates of the Arctic National 

Monument; 1978 enlargement of 

Glacier Bay National Monument; 

1978 enlargement of Katmai Nation- 

al Monument; Kenai Fjords National 

Monument; Kobuk Valley National 

Monument; Lake Clark National 

Monument; Noatak National Monu- 

ment; Wrangell-St. Elias National 

Monument; Yukon-Charley National 

Monument. 

(2) For purposes of the Alaska Na- 
tional Monuments, the term “Superin- 
tendent” shall mean any National 
Park Service official in charge of a 
monument area, the Alaska Area Di- 
rector of the National Park Service, or 
an authorized representative of either. 

(3) As used in this section, the term 
“subsistence uses” means the custom- 
ary and traditional uses in Alaska of 
wild, renewable resources for (i) direct 
personal or family consumption as 
food, shelter, fuel, clothing, tools, or 
transportation; (ii) the making or sell- 
ing of handicraft articles out of non 
edible byproducts of fish and wildlife 
resources taken for personal or family 
consumption; and (iii) customary 
trade, barter, or sharing for personal 
or family consumption. 

(4) As used in this section, the term 
“off-road vehicles” means any motor 
vehicle, except snowmobiles and ves- 
sels (as defined by this chapter), de- 
signed for or capable of cross-country 


travel on or immediately over land, 
water, sand, snow, ice, marsh, wetland, 
or other natural terrain. 

(b) Aircraft; designated 
areas. 

The use of aircraft within the 
Alaska National Monuments for access 
to areas within, adjacent to, or across 
the monuments may continue where 
such use is traditional and established 
or reasonable and appropriate in the 
exercise of a valid property right; Pro- 
vided, however, That the use of air- 
craft for subsistence purposes within 
the Alaska National Monuments is 
prohibited. The Superintendent may 
designate areas for closure to aircraft 
landing where he, in his discretion, de- 
termines it necessary to provide for 
the public safety or to protect the 
Alaska National Monuments, or any 
parts or values thereof, from injury or 
damage. Such closures shall be shown 
on maps available for public inspection 
in the office of the Alaska Area Direc- 
tor and the offices of the respective 
monuments. 

(c) Firearms, traps, and other weap- 
ons; possession. The possession of a 
trap, seine, hand-thrown spear, net 
(except a landing net), firearm (includ- 
ing an air or gas powered pistol or 
rifle), blow gun, bow and arrow or 
crossbow, or any other implement de- 
signed to discharge missiles in the air 
or under water which is capable of de- 
stroying animal life is prohibited in 
the Alaska National Monuments 
unless (1) it is unloaded and cased or 
otherwise packed in such a way as to 
prevent its use while in the park areas, 
or (2) its possession is authorized by 
the Superintendent for emergency use 
as stipulated in a written permit, or (3) 
its possession is necessary for purposes 
of subsistence uses as authorized in ac- 
cordance with this section. 

(d) Firearms, traps, and other weap- 
ons; use. The use of a trap, seine, 
hand-thrown spear, net (except a land- 
ing net), firearm (including an air or 
gas powered pistol or rifle), blow gun, 
bow and arrow or crossbow, or any 
other implement designed to discharge 
missiles in the air or under water 
which is capable of destroying animal 
life is prohibited in the Alaska Nation- 
al Monuments except for subsistence 
uses or as authorized by the Superin- 
tendent for emergency use as stipulat- 
ed in a written permit. 

(e) Fishing. (1) The possession of 
live or dead minnows, chubs, other 
bait fish, nonpreserved fish eggs and 
fish roe or the use thereof as bait in 
fresh water, or the placing or deposit- 
ing of preserved or fresh fish eggs, fish 
roe, food or other substance in any 
fresh waters for the purpose of at- 
tracting, catching, or feeding fish is 
prohibited in the Alaska National 
Monuments except for subsistence 
uses. 


landing 
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(2) Fishing in monument area waters 
with a net, seine, trap, spear, or in any 
manner other than by hook and line 
with the rod or line being held in the 
hand, is prohibited in the Alaska Na- 
tional Monuments except for subsist- 
ence uses and authorized commercial 
fishing operations. 

(3) Fishing in monument area waters 
for merchandise or profit is prohibited 
in the Alaska National Monuments 
except for subsistence uses and au- 
thorized commercial fishing oper- 
ations. 

(4) Commercial fishing operations 
may be permitted in the Alaska Na- 
tional Monuments on application by 
letter to the Alaska Area Director of 
the National Park Service. All such 
commercial fishing operations shall be 
conducted in accordance with State 
law and any more stringent regula- 
tions specified by the Alaska Area Di- 
rector for purposes of protecting the 
Alaska National Monuments, or any 
parts or values thereof, from injury or 
damage. Any commercial fishing oper- 
ations in existence within the Alaska 
National Monuments at the time of 
their creation may continue such oper- 
ations, but may not engage in any sig- 
nificant new or modified operations, 
pending ‘action by the Alaska Area Di- 
rector on the application required by 
this subsection. 

(f) Wildlife; hunting and trapping. 
(1) The hunting, killing, wounding, or 
capturing at any time of any wildlife, 
or the attempting to kill, wound, or 
capture at any time any wildlife, is 
prohibited in the Alaska National 
Monuments. 

(2) The feeding, touching, teasing, 
frightening, molesting, or intentional- 
ly disturbing any wildlife, or their 
nesting, breeding, feeding or related 
activities, is prohibited in the Alaska 
National Monuments. 

(3) Exceptions. The provisions of 
this section shall not apply to the fol- 
lowing: 

(i) The taking of fish, crustaceans, 
and mollusks conducted in accordance 
with § 2.13 of this Title and § 7.87(e) of 
this Part; 

(ii) Emergency action necessary to 
prevent a dangerous animal from de- 
stroying human life or inflicting per- 
sonal injury; 

(iii) The killing, capturing, or dis- 
turbance of animals for approved re- 
sources management or research pur- 
poses as authorized by the Superin- 
tendent; 

(iv) Subsistence uses as provided 
hereinafter. 

(g) Use of Snowmobiles, Off-Road 
Vehicles, and Vessels. The use of snow- 
mobiles, off-road vehicles, and vessels, 
as defined by this chapter, within the 
Alaska National Monuments for sub- 
sistence uses or for access to areas 
within, adjacent to, or across the 
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monuments may continue where such 
use is traditional and established or 
reasonable and appropriate in exercise 
of a valid property right; provided 
however, that the use of such motor 
vehicles for fire fighting, law enforce- 
ment or resource management pur- 
poses shall not be limited to those 
areas where the use of such vehicles is 
traditional and established. All such 
motor vehicles shall be operated in 
compliance with applicable State and 
Federal law and in such a manner as 
to prevent abuse, waste, or damage to 
the Alaska National Monuments or 
any parts or values thereof. The 
Alaska Area Director may temporarily 
close or, after notice and opportunity 
for informal public hearing, perma- 
nently close areas within an Alaska 
National Monument to such motor ve- 
hicles if he, in his discretion, deter- 
mines it necessary to protect the 
monument, or any part of value there- 
of, from injury or damage. Recreation- 
al snowmobile use may be permitted in 
accordance with section 2.34 of this 
chapter. 


(h) Subsistence Uses. (1) Nonwaste- 
ful subsistence uses of fish, wildlife 
and plant resources within the Alaska 
National Monuments, except Kenai 
Fjords National Monument, shall be 
allowed to continue by local rural resi- 
dence who comply with applicable 
State and Federal law. 


(2) The Superintendent may close 
all or any portion of an Alaska Nation- 
al Monument or take such other meas- 
ures as are necessary if he determines 
that an emergency situation exists and 
that measures must be taken to pro- 
vide for public safety or to ensure the 
natural stability and continued viabil- 
ity of one or more fish, wildlife or 
plant populations. 


In the case of closure, the Superin- 
tendent shall post a notice of the rea- 
sons justifying the closure in commu- 
nities known to be affected by the clo- 
sure and shall publish the reasons jus- 
tifying the closure in local newspapers 
in the area of the closure. Such emer- 
gency closure shall be effective when 
made, shall be for a period not to 
exceed sixty days, and shall not be ex- 
tended unless the Secretary estab- 
lishes after notice and informal public 
hearing that such extension is justi- 
fied. 


{FR Doc. 7178-35953 Filed 12-22-78; 8:45 am] 


60255 


[4310-55-M] 
Title 50—Wildlife and Fisheries 


CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART- 
MENT OF THE INTERIOR 


SUBCHAPTER H—NATIONAL WILDLIFE 
, MONUMENTS 


PART 96—ALASKA NATIONAL 
WILDLIFE MONUMENTS 


Final Interim Rule 


AGENCY: United States Fish and 
Wildlife Service, Department of the 
Interior. 


ACTION: Final interim rule. 


SUMMARY: On December 1, 1978, 
President Carter signed Presidential 
Proclamations establishing 17 new Na- 
tional Monument areas in Alaska. Two 
of these areas, Becharof National 
Menument and Yukon Flats National 
Monument (collectively known as the 
“Alaska National Wildlife Monu- 
ments), will be administered by the 
United States Fish and Wildlife Serv- 
ice. Because of the immediate change 
in the status of these areas, it is neces- 
sary to promulgate emergency final in- 
terim rules pending the development 
of proposed and final regulations for 
these areas. These final interim rules 
preserve the opportunity for local resi- 
dents to continue their traditional sub- 
sistence activities and establishes a 
transition period for the gradual regu- 
lation and control of on-going activi- 
ties and uses within these two Alaska 
National Wildlife Monuments. For 
reasons set forth below, notice and 
public comment on these final interim 
rules was determined to be impractica- 
ble and contrary to the public interest. 
Furthermore, good cause exists for 
making these interim regulations ef- 
fective immediately. Thus these final 
interim rules establish a new Sub- 
chapter H and Part 96 in Title 50 of 
the Code of Federal Regulations. 

The Fish and Wildlife Service in- 
tends to publish in the FEDERAL REGIs- 
TER in the very near future a “Notice 
of Intent to Propose Rules” to admin- 
ister these new Alaska Wildlife Na- 
tional Monuments on a more perma- 
nent basis. This Notice will identify 
the subject matter of the rules and re- 
quest public views on specific issues. 
Ultimately, final regulations devel- 
oped through this public review proc- 
ess will replace these interim rules. 


EFFECTIVE DATE: December 26, 
1978. 


FOR FURTHER 
CONTACT: 


William Reffalt, Chief, Alaska 
Native Claims Staff, United States 


INFORMATION 
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Fish and Wildlife Service, Room 
3012, U.S. Department of the Interi- 
or, Washington, D.C. 20240 (202-343- 
7533). 


SUPPLEMENTARY INFORMATION: 
AUTHORITY 


Section 2 of the Antiquities Act of 
1906 (16 U.S.C. 431) authorizes the 
President, in his discretion, to declare 
objects of historic or scientific interest 
that are situated upon lands owned or 
controlled by the United States to be 
National Monuments. The same sec- 
tion authorizes the President to in- 
clude within a monument surrounding 
parcels of federally owned or con- 
trolled lands required for the proper 
care and management of the objects to 
be protected. 

Pursuant to this authority, Presi- 
dent Carter signed seventeen procla- 
mations establishing new National 
Monuments and additions to existing 
National Monuments in Alaska on De- 
cember 1, 1978 (43 FR 57009). Fifteen 
of these Proclamations directed the 
Secretary of Interior to “issue such 
regulations as are appropriate” for the 
management of these areas. The Sec- 
retary of the Interior subsequently 
delegated his administrative regula- 
tory authority over two of these new 
National Monument areas (Becharof 
National Monument and Yukon Flats 
National Monument), to the Director 
of the U.S. Fish and Wildlife Service. 

Through this internal delegation, 
the Director obtained regulatory au- 
thority over these two new National 
Wildlife Monument areas.: The au- 
thorities for these regulations are 16 
U.S.C. 432, 16 U.S.C. 742f and the 
Proclamations establishing the two 
National Wildlife Monuments. 


BACKGROUND 


On December 1, 1978, President 
Carter utilized his discretionary au- 
thority to proclaim fifteen new Na- 
tional Monuments in Alaska and add 
additional acreage to two existing Na- 
tional Monuments in Alaska. These 
new National Monument areas offer 
protection for a variety of significant 
archeological, anthropological, geo- 
logical, paleontological and biotic ob- 
jects of historic and scientific value, as 
stated in the Proclamations. The af- 
fected lands had previously been man- 
aged by the Bureau of Land Manage- 
ment of the Department of the Interi- 
or and the Forest Service of the De- 
partment of Agriculture. | 

By a Departmental delegation dated 
December 18, 1978, the Secretary dele- 
gated his management and regulatory 
authority over two of these areas, the 
Becharof and the Yukon Flats Nation- 
al Monuments, to the Director of the 
United States Fish and Wildlife Serv- 
ice. Simultaneously, the Secretary’s 
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management authority over thirteen 
other new National Monument areas 
was delegated to the Director of the 
National Park Service. 

The two Alaska National Wildlife 
Monuments administered by the Fish 
and Wildlife Service do not become 
part of the National Wildlife Refuge 
System as that System is currently de- 
fined. Rather, these Wildlife Monu- 
ments will be administered in accord- 
ance with the provisions of the Antiq- 
uities Act, 16 U.S.C. 431 et seg. and the 
Fish and Wildlife Act of 1956, 16 
U.S.C. 742a et seg. The primary thrust 
of any regulatory program established 
under these authorities would be the 
conservation and protection of the two 
National Wildlife Monuments. In the 
context of Becharof and the Yukon 
Flats National Wildlife Monuments, 
the regulatory program must, in par- 
ticular, conserve and protect the out- 
standing fish and wildlife resources 
and their habitats as noted in the 
Presidential Proclamations. 

Since these National Wildlife Monu- 
ments do not become part of the Na- 
tional Wildlife Refuge System, the 
general regulations governing the ad- 
ministration of that System are not 
applicable to these two areas in 
Alaska. 

Thus, the administrative emergency 
facing the United States Fish and 
Wildlife Service is not the automatic 
application of a general set of manage- 
ment regulations, but rather the lack 
of any existing management regula- 
tions for the two National Wildlife 
Monuments. This lack of regulatory 
controls exposes the Wildlife Monu- 
ments and their natural resources to 
potential injury and abuse and leaves 
the public in general, and rural Alas- 
Kans residing within or adjacent to the 
two Monuments in particular, with 
little guidance as to the legality of on- 
going activities and uses within the 
two Monuments. The uncertain status 
of subsistence and sport hunting 
within National Wildlife Monuments 
is a case in point. 

The change in land status and man- 
agement responsibilities created by 
the Proclamations, Departmental dele- 
gation and existing law, dictate that at 
least a minimal regulatory program 
protect the Monuments and govern 
public activities therein as soon as pos- 
sible. In order to provide immediate 
protection for the two National Wild- 
life Monuments and guidance to the 
general public as to the scope of per- 
missible activities within those Monu- 
ments, the Department has deter- 
mined that compliance with the proce- 
dures for developing regulations under 
Executive Order 12044, including 
notice and an opportunity for public 
comment, was impractical and con- 
trary to the public interest. This de- 
termination was made by the Director 


of the Fish and Wildlife Service pursu- 
ant to Section 6 of Executive Order 
12044. For the same reasons, it was de- 
termined that good cause existed for 
making these interim emergency regu- 
lations effective immediately. 


REGULATORY APPROACH 


As previously noted, it is essential 
that an interim regulatory program be 
established for the two National Wild- 
life Monuments during the adminis- 
trative transition period immediately 
following their establishment. This in- 
terim regulatory program has been 
kept to a minimum in order to cause 
the least disruption possible to on- 
going activities and public uses within 
the two National Wildlife Monuments, 
consistent with the protection of those 
two areas. Thus as a general rule, any 
outstanding BLM permit or license 
issued for these areas will be honored 
and extended for the period stated on 
the face of the document, or until 
final, permanent regulations are 
issued for the Wildlife Monuments, 
whichever occurs first. The only ex- 
ception to this rule would be where 
the extension of a particular permit or 
license would be incompatible with the 
preservation and protection of the 
Wildlife Monument in question. Apart 
from BLM licenses or permits, other 
established public uses within the two 
Monuments such as temporary camp- 
ing or hunting will be allowed to con- 
tinue under the interim regulations. 
By adopting this permissive regulatory 
posture during the transition period, 
the Fish and Wildlife Service can 
avoid imposing any hardships on those 
members of the general public who 
have some established connection or 
dependency with the Wildlife Monu- 
ment areas. This maintenance of the 
status quo further obviates the need 
for an opportunity for public comment 
on the emergency interim regulations. 

It must be stressed, however, that 
this minimal regulatory approach in 
no way reflects the full extent of Fed- 
eral regulatory authority over the two 
National Wildlife Monuments. Rather, 
it represents a voluntary curtailment 
of regulatory controls at this time, in 
recognition of the impracticality of 
submitting these emergency interim 
regulations to public comment. The 
Fish and Wildlife Service will develop 
comprehensive Monument regulations 
on such subjects as subsistence activi- 
ties, sport hunting, fishing, access, and 
public use and recreation. Such regula- 
tions shall be prepared in accordance 
with Executive Order 12044 which 
provides for extensive public involve- 
ment in the regulatory process. The 
frameworks for these comprehensive 
regulations will be presented at some 
length when the Fish and Wildlife 
Service publishes in the very near 
future a “Notice of Intent to Propose 
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Rules” in the FEDERAL REGISTER. After 
reviewing the public comments gener- 
ated in response to that Notice, the 
Fish and Wildlife Service will publish 
proposed and final rulemakings which 
may substantially differ from the 
emergency interim regulations pro- 
mulgated today. Thus, nothing in 
these interim regulations would pre- 
clude the Fish and Wildlife Service 
from adopting an alternative approach 
in the permanent regulations. 

The specific provisions of these in- 
terim regulations are categorized as 
follows: Section 96.1 briefly describes 
the purpose of National Wildlife 
Monuments and these interim regula- 
tions. Section 96.2 defines a few key 
terms including ‘subsistence uses.” 
The definition of subsistence uses is 
consistent with the one in H.R. 39, the 
Alaska National Interest Lands bill 
which passed the House during the 
2nd session of the 95th Congress. The 
Administration, as well as Native, 
State and conservation groups had 
considerable input in this legislatively 
developed definition. This definition 
represents an initial effort to deter- 
mine what constitutes legitimate sub- 
sistence uses. Prior to the public com- 
ment and deliberative period afforded 
in a normal rulemaking context, it was 
felt to be in the public interest to 
track the legislative definition of sub- 
sistence uses, which was itself the 
result of a consensus among interested 
parties. 

Section 96.3 sets out the general pro- 
hibitions governing public activities 
within National Wildlife Monuments. 
Although the prohibitions may initial- 
ly appear to be rather sweeping, they 
are subject to two major exceptions. 
First, activities are exempted from the 
prohibitions if they are specifically au- 
thorized elsewhere in the regulations. 
Since the regulations authorize most, 
if not all, on-going public activities 
within the Monuments which are com- 
patible with the preservation and con- 
servation of the Monuments, few ac- 
tivities would actually be proscribed 
by the language of Section 96.3. 
Second, the Alaska Area Director of 
the Fish and Wildlife Service would be 
empowered to authorize other activi- 


ties not specifically mentioned in the . 


interim regulations, provided they 
were capable of satisfying the same 
compatibility test. Thus, Section 96.3 
establishes the principle that while 
most public activities will be allowed 
to continue within National Wildlife 
Monuments, they are not allowed to 
continue as of right, but rather must 
be compatible with Monument preser- 
vation. 

Section 96.4 authorizes the subsist- 
ence use of wild renewable resources 
within a National Wildlife Monument 
by local rural residents. This would 
allow residents of rural communities 
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located within, or adjacent to, a Na- 
tional Wildlife Monument to continue 
their subsistence activities in accord- 
ance with applicable State and Federal 
law. Furthermore, subsistence use of 
these natural resources would be ac- 
corded the highest priority over other 
consumptive uses such as sport hunt- 
ing. This prioritization of subsistence 
user is a management principle for 
Alaska public lands which was uni- 
formly recognized and adopted by the 
various Committees of the 95th Con- 
gress which considered H.R. 39. 
During the transition period, subsist- 
ence uses would only be restricted in 
emergency situations involving public 
safety or the natural stability or con- 
tinued viability of a particular popula- 
tion of fish, wildlife or plants. This 
closure authority has been voluntarily 
limited during the transition period to 
emergency situations, in recognition of 
the importance of subsistence uses to 
many rural Alaskans. The Fish and 
Wildlife Service felt that any regula- 
tory program capable of imposing re- 
strictions on subsistence activities out- 
side of emergency situations should 
not be established without providing 
subsistence users, as well as the gener- 
al public, with an opportunity to com- 
ment on the program. Therefore, the 
Fish and Wildlife Service will wait 
until publication of its “Notice of 
Intent to Propose Rules” before it 
begins to develop the full range of its 
closure authority over subsistence ac- 
tivities, as set forth in the Presidential 
Proclamations establishing the Na- 
tional Wildlife Monuments. 

Section 96.5 authorizes the use of 
various motorized vehicles within and 
across National Wildlife Monuments 
where such use is traditional and es- 
tablished or an appropriate exercise of 
a property right. This assures that re- 
strictions on access within a Monu- 
ment will be kept to the minumum 
necessary to conserve the resources of 
the Monument itself. A similar provi- 
sion applies to the use of motorized ve- 
hicles for subsistence purposes, al- 
though the use of airplanes is not per- 
mitted for subsistence purposes. This 
exclusion of airplanes is consistent 
with the provisions of H.R. 39. 

Section 96.6 allows for continued 
recreational uses within National 
Wildlife Monuments, provided that 
such uses do not abuse, damage or 
injure the Wildlife Monuments or any 
part or value thereof. the list of poten- 
tial activities enumerated in Section 
96.6 is not intended to be all inclusive. 

Section 96.7 deals with the taking of 
fish and wildlife for sport and com- 
mercial purposes. As a general rule, 
such activities must comply with ap- 
plicable State law. The Fish and Wild- 
life Service could impose additional re- 
strictions, however, when deemed nec- 
essary for public safety, administra- 
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tion, or to protect the natural stability 
or continued viability of a particular 
species of fish or wildlife. 

Finally, Section 96.8 sets out the en- 
forcement provisions of the interim 
regulations. Violation of the regula- 
tions could result in the imposition of 
criminal sanctions under 16 U.S.C. 433. 

One final point needs to be stressed. 
These emergency interim regulations 
apply only to the Federally owned or 
controlled lands within the boundaries 
of the Alaska National Wildlife Monu- 
ments; State, Native and private in- 
holdings are not directly affected by 
the terms of these regulations. This is 
consistent with the terms of the Presi- 
dential Proclamations making the es- 
tablishment of the National Wildlife 
Monuments “subject to valid existing 
rights’’. 

The primary author of these regula- 
tions is Donald Barry, Attorney-Advi- 
sor, Office of the Solicitor. 


Dated: December 19, 1978. 


Lynn A. GREENWALT, 
Director, United States 
Fish and Wildlife Service. 


Effective immediately, 50 CFR is 
amended by adding a new Subchapter 
H as set forth below: 


SUBCHAPTER H—NATIONAL WILDLIFE 
MONUMENTS 


PART 96—ALASKA NATIONAL 
WILDLIFE MONUMENTS 

Sec. 

96.1 


96.2 
96.3 


Alaska National Wiidlife Monuments. 

Definitions. 

Prohibited Acts. 

96.4 Subsistence uses. 

96.5 The Use of Snowmobiles, Off-road Ve- 
hicles, Motorboats and Aircraft. 

96.6 Recreational activities. 

96.7 Taking of Fish and Wildlife. 

96.8 Enforcement. 


AUTHORITY: 16 U.S.C. 460k-3; 16 U.S.C. 
432; 16 U.S.C. 742(f); Presidential Proclama- 
tion of December 1, 1978 (43 FR 57009). 


§96.1 Alaska National Wildlife 
ments. 


These areas were established by 
Presidential Proclamation for the pur- 
pose of preserving and enhancing 
their outstanding scientific and histor- 
ic values. The interim regulations in 
this Part authorize or prohibit various 
public activities within Alaska Nation- 
al Wildlife Monuments administered 
by the United States Fish and Wildlife 
Service. These interim regulations will 
remain ir. effect until the publication 
of final regulations establishing per- 
manent rules governing the adminis- 
tration of Alaska National Wildlife 
Monuments. 


§ 96.2 Definitions. 


The definitions in this Section apply 
only to this Part 96 of Title 50 of the 


Monu- 
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Code of Federal Regulations. As used 
in this Part: 

(a) “Alaska National Wildlife Monu- 
ment” means the Becharof and Yukon 
Flats National Monuments in Alaska 
which are administered by the United 
States Fish and Wildlife Service; 

(b) “Area Director’ means any offi- 
cial of the United States Fish and 
Wildlife Service who has been delegat- 
ed authority over Alaska National 
Wildlife Monuments, including the 
Alaska Area Director of the United 
States Fish and Wildlife Service or his 
authorized representatives; 

(c) “Subsistence Uses” means the 
customary and traditional use in 
Alaska of wild, renewable resources 
for (1) direct personal or family con- 
sumption as food, shelter, fuel, cloth- 
ing, tools, or transportation, (2) the 
making or selling of handicraft arti- 
cles out of nonedible by-products of 
fish and wildlife resources taken for 
personal or family consumption, and 
(3) customary trade, barter, or sharing 
for personal or family consumption; 

(d) “Off-Road Vehicles” mean any 
motorized vehicle designed for, or ca- 
pable, of cross-country travel on or im- 
mediately over land, water, sand, 
snow, ice, marsh, wetland or other nat- 
ural terrain. 


§ 96.3 Prohibited acts. 


No person shall enter, or undertake 
any activity which would appropriate, 
injure, or destroy an Alaska National 
Wildlife Monument, or any part or 
value thereof, including fish and wild- 
life or plant resources, unless such en- 
trance or activity is specifically au- 
thorized by the Area Director or is in 
accordance with these regulations. 
Such prohibited activities include but 
are not limited to the establishment or 
construction of roads, trails, utility 
and transmission lines, pipelines, 
canals, cabins and the cutting or re- 
moval of logs or wood. The Area Direc- 
tor may only authorize these or other 
activities upon his determination that 
they are compatible with the preserva- 
tion and conservation of the affected 
Alaska National Wildlife Monument 
or any part or value thereof. 


§ 96.4 Subsistence uses. 


(a) The nonwasteful subsistence uses 
of fish, wildlife or plant resources 
within Alaska National Wildlife Monu- 
ments shall be allowed to continue by 
local rural residents who comply with 
applicable provisions of State and Fed- 
eral law. The nonwasteful subsistence 
use of fish, wildlife or plant resources 
shall be the first priority consumptive 
use of such resources over other con- 
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sumptive uses such as sport hunting, 
commercial trapping, or sport or com- 
mercial fishing. 

(b) Notwithstanding any other provi- 
sion of this section, the Area Director 
may close all or any portion of an 
Alaska National Wildlife Monument to 
the subsistence uses of a particular 
fish, wildlife or plant population, or 
take such other measures as may be 
necessary, if he determines that an 
emergency situation exists and that 
measures must be taken to provide for 
public safety or to assure the natural 
stability and continued viability of the 
particular population of fish, wildlife 
or plants. In the case of closure, the 
Area Director shall post a notice of 
the reasons justifying the closure in 
communities known to be affected by 
the closure and shall publish and 
broadcast the reasons justifying the 
closure in the local media in the area 
of the closure. Such emergency clo- 
sure shall be effective when made, 
shall be for a period not to exceed 
sixty days, and shall not be extended 
unless the Area Director establishes 
after notice and informal public hear- 
ing that such extension is justified. 


§96.5 The Use of S:-wmobiles, Off-Road 
Vehicles, Motorboats, and Aircraft. 


The use of snowmobiles, off-road ve- 
hicles, motorboats and aircraft within 
Alaska National Wildlife Monuments 
for access to areas within, adjacent to, 
or across the Monuments may contin- 
ue where such use is traditional and 
established or reasonable and appro- 
priate in exercise of a valid property 
right. Furthermore, the use of snow- 
mobiles, off-road vehicles and motor- 
boats for subsistence purposes within 
Alaska National Wildlife Monuments 
may continue where such use is tradi- 
tional and established. Provided, how- 
ever, that the use of all such motor- 
ized vehicles for fire fighting, law en- 
forcement or resource management 
purposes shall not be limited to those 
areas where the use of such vehicles is 
traditional and established. All such 
motorized vehicles shall be operated in 
compliance with applicable State and 
Federal law and in such a manner as 
to prevent abuse, waste, or damage to 
the Alaska National Wildlife Monu- 
ments or any part or value thereof. 
The Area Director may temporarily 
close or, after notice and opportunity 
for an informal public hearing, perma- 
nently close, areas within an Alaska 
National Wildlife Monument to the 
use of motorized vehicles if, in his dis- 
cretion, he determines that the con- 
tinuation of such uses is not compati- 
ble with the preservation and conser- 


vation of the Monument or any part 
or value thereof. 


§ 96.6 Recreational activities. 


Public recreational activities within 
an Alaska National Wildlife Monu- 
ment shall be allowed to continue as 
long as such activities are conducted in 
a manner which prevents abuse, waste 
or damage to the Alaska National 
Wildlife Monument or any part or 
value thereof. Such recreational activi- 
ties include but are not limited to 
sightseeing, nature observation and 
photography, hunting, fishing, boat- 
ing, camping, hiking, picnicking and 
other related activities. 


§ 96.7 Taking of fish and wildlife. 


The taking of fish and _ wildlife 
within an Alaska National Wildlife 
Monument shall be allowed to contin- 
ue in accordance with applicable State 
and Federal law and regulation; Pro- 
vided, however, that the Area Director 
may designate areas where, and estab- 
lish periods when, no taking of a par- 
ticular population of fish or wildlife 
shall be permitted within an Alaska 
National Wildlife Monument for rea- 
sons of public safety, administration, 
or to ensure the natural stability or 
continued viability of such population. 
The following provisions shall apply to 
each person while engaged in the 
taking of fish or wildlife within an 
Alaska National Wildlife Monument: 

a. Trapping and Sport Hunting. (1) 
Each person shall secure and possess 
all required State license and shall 
comply with the applicable provisions 
of State law and regulations unless 
further restricted by Federal law or 
regulations; 

(2) Each person shall comply with 
the applicable provisions of Federal 
law and regulations. 

b. Sport and Commercial Fishing. 
(1) Each person shall secure and pos- 
sess all required State license and 
shall comply with the applicable provi- 
sions of State law and regulations 
unless further restricted by Federal 
law or regulations; 

(2) Each person shall comply with 
the applicable provisions of Federal 
law and regulations. 


§ 96.8 Enforcement. 


Any person who violates any of the 
provisions of this Part or any permit, 
limitation or condition issued by the 
Area Director shall, upon conviction, 
be penalized in accordance with the 
provisions of 16 U.S.C. 433 or 16 U.S.C. 
460k-3. 


{FR Doc. 78-35954 Filed 12-22-78; 8:45 am] 
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